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     1.0      INTRODUCTION 

 
1.1 The Association will comply with all legal requirements regarding maintenance 

and repair of rented properties as defined in all relevant legislation, primarily 
the Housing (Scotland) Act 2001. We will ensure that our maintenance 
policies and procedures aid this process to ensure that a duty of care to our 
tenants is maintained. 

 
1.2 The Association will clearly detail the rights and responsibilities of landlord 

and tenant in its Tenancy or Occupancy Agreement, and reinforce them in the 
Tenant's Handbook. 

 
1.3 In addition, the Association will ensure that its maintenance operations comply 

with the Building (Scotland) Regulations 2004, associated Technical 
Handbook and any superseding regulations. 

 
1.4 The Building (Scotland) Regulations 2004 - Technical Handbook  will be kept 

in electronic form at the Association’s offices for reference purposes and will 
be updated as amendments become law. 

         
 

2.0 THE LAW 
  
2.1 Legal duties regarding the standard of repair of rented properties have been 

in existence for centuries. Originally common law duties required landlords to 
provide houses which were “tenantable and habitable” The common law has 
largely been replaced by statutes. The current law relating to the legal duties 
of landlords in the social rented sector is contained in the Housing (Scotland) 
Act 2001. Relevant extracts from this Act are reproduced in Appendix 1. 
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3.0 THE LANDLORD’S OBLIGATIONS. 
 
3.1 The Housing (Scotland) Act 2001 sets out the obligations of landlord 

regarding the standard of repair and maintenance of properties leased under 
Scottish Secure tenancies. 

 
3.2     The main condition which is stated in the 2001 Act is not that the property will 

be “tenantable and habitable” but that it is “wind and watertight”.   
 
           This requires the property to be able to withstand what was called in a court 

case “the ordinary encroachment of the elements” (Wolfson -v- Forrester 1910 
SC 675).  

 
          The Act further contains a requirement that the house is both at the 

commencement of the tenancy and during the tenancy kept by the landlord 
“in all respects reasonably fit for human habitation” This wording is 
identical to the wording of many previous Acts and the definition was 
considered in a House of Lords case in 1942 (Summers -v- Salford 
Corporation.) In that case the court held that if “by ordinary use damage 
would naturally occur to the occupier, then the house was not in all respects 
reasonably fit for human habitation”. 

       
3.3     The Act requires the property to be in this condition at the start of the tenancy 

and similarly maintained throughout the tenancy. The standard is to be 
measured by looking at the extent to which any disrepair or sanitary defects at 
the house falls short of the building regulations in force in the area. 

 
3.4 Landlords also have a legal duty to inspect the propertyprior to the 

commencement of any tenancy. The purpose of this inspection is to ascertain 
whether any work is required to ensure that the house is “wind and watertight” 
and “reasonably fit for human habitation”. The landlord has a duty to tell the 
prospective tenants of any works which are required to bring the property up 
to that standard. Landlords also have a legal duty to inspect the common 
parts to ensure there is no foreseeable danger to the tenant or user of the 
common parts.  

 
3.5.   The duty to maintain the property in a condition which is “reasonably fit”               

requires landlords to respond to tenants’ request for repair. The on-going 
maintenance duty is activated when a landlord receives a report that a repair 
is required, however such information is obtained. Repairs must be carried out 
within a “reasonable time”. That will require the exercise of judgement by the 
repairs team. 

 
3.6     Landlords also have a legal duty to “make good any damage caused by the 

carrying out” of the repair. This means that the landlord will be legally obliged 
to compensate a tenant if the repair works cause damage to any property 
owned by the tenant (e.g. carpets and floor coverings) or if decoration is 
disturbed. The requirement to make good any damage is subject to the 
general rule that a tenant is not entitled to “betterment”.  
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3.7   There are other diverse pieces of legislation which can have an impact on 
property maintenance. 

 
           The Environmental Protection Act 1990 places a duty on Local Authorities to 

take action to remove “nuisance”. A nuisance can be defined as anything that 
is unsafe, or makes life uncomfortable for the public, or interferes substantially 
with the comfort of life. In particular, this may mean:  

 
   1.  Cracked and broken glass in windows and doors/screens. 

   2.  Leaking or cracked toilets, baths, sinks. 

3.  Broken steps and staircases. 

4.  Split or broken floorboards. 

     5.  Defective plasterwork. 

     6.  Holes in rainwater pipes and waste pipes. 

     7.  Broken and unclean guttering. 

     8.  Leaking roofs, broken roof tiles and lack of guttering. 

     9.  Defective catches on windows above ground floor. 

     10. Uncovered water tanks. 

     11. Lack of painting on external walls. 

     12. Uncovered electrical installations. 

     13. Defective damp proof courses. 

     14. Excessive transmission of noise between properties. 

 
The above list is not exhaustive and from time to time new nuisances are 
included. 
 
The local authority will proceed by firstly serving notice on owners requiring 
the removal of the “nuisance” within a set time-scale and, upon lapse, to carry 
out the works and charge the owners 
 
It is not the lack of repair but the effects of the lack of repair that constitute the 
nuisance, such as dampness putting the tenant's health at risk. 
 
The Prevention of Damage by Pests Act 1949 may also have a limited impact 
on property maintenance concentrating more especially on action to remedy 
defective drainage and making the house proof against vermin. 
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4.0  IMPLICATIONS OF LANDLORD'S FAILURE TO COMPLY. 
 
4.1 The traditional way for tenants to pursue non-compliance with the law has 

been through the courts, which are empowered to enforce compliance, 
instructing landlords to carry out works and to award compensation. Such 
actions may also lead to an award of legal costs.  

         
Additionally complaints may also be made to the Scottish Public Services 
Ombudsman (SPSO) making the road to remedy and compensation for 
tenants much more accessible. Despite the introduction of the SPSO, the 
courts will continue to perform a role. 
 
The Associations Complaints procedure can be found at: 
https://www.elha.com/assets/elha/uploaded/files/SPSO_Complaints_Lft.pdf 
 

 
4.2 The common theme which runs throughout legislation and which is drawn 

from the previous common law principles is the duty of reasonable care 
which landlords owe to the people and property within and adjacent to the 
property owned by them. 

 
This duty extends to  

 minimising the risk of inevitable accident,  
 inspecting at reasonable frequencies those elements not readily 

identifiable by tenants as being defective or a risk  
 attending to reported repairs within a reasonable period of time.  

 
 
The term “reasonable” is never defined in terms of timescales, with the courts 
arriving at decisions based on what they believe a “reasonable man” would 
consider being reasonable in all of the circumstances.  

 
 
5.0 MAINTENANCE AND TENANCY AGREEMENT 
 
5.1  The tenancy agreement forms a contract between the landlord and the tenant. 

The terms will set out their respective rights and obligations in relation to 
maintenance, repair and alteration. It can be used to modify and extend the 
statutory rights and obligations but it cannot reduce them.  

 
          The Association's tenancy agreements say little more than that prescribed and 

implied in law and instead other maintenance policies are used to modify and 
extend these rights. 

 
 
 
 
6.0 MAINTENANCE AND BUILDING REGULATIONS. 
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6.1 The Building (Scotland) Regulations 2004 and the associated Technical 
Handbook set out the relevant standards covering a wide range of aspects 
such as fitness of materials, heat producing installations, electrical 
installations, ventilation, drainage, sanitary facilities and so on.  Their principal 
application is in relation to major works requiring a building warrant such as 
new-build, rehabilitation, planned maintenance and major repairs.  For this 
type of work, the Association will recruit the services of appropriate 
Consultants and thereby secure the requisite expertise in this complex field, if 
it is felt that the work cannot be carried out in-house.  

   
6.2 For maintenance generally, the most effective way to ensure that the 

regulations are being observed is by the careful vetting and selection of 
contractors. In particular, by using electricians who are IEE registered and gas 
technicians who are “Gas Safe” registered, the Association should be assured 
that the regulations pertaining to their trades are being met.  Regular 
inspection of work, not only on completion but also while the work is in 
progress will be undertaken, more especially in relation to the Building 
(Scotland) Act 2003 which make provision for the safety of the public, 
including the erection of scaffolding, the disposal of materials from scaffold, 
the clearing of footpaths etc. The preparation and issuing of standard 
specifications for materials should further safeguard against breaches in the 
regulations.  

 
6.3 It should be noted that the regulations do not apply retrospectively to existing 

buildings unless there are exceptional circumstances (including danger to the 
public) in which case part repairs/ replacements can be like for like. .  

 
7.0 IMPLICATIONS OF CONTRACTOR'S FAILURE TO COMPLY 
   
7.1 Generally, the Contractor is liable to the Association for any loss or injury 

arising from his failure or the failure in exercising their duty of care or any 
breach of contract. However any tenant who suffers loss as a result of 
contractor’s failures will have a remedy against the Association itself 

 
7.2 The Association and its officers must exercise care not to instruct or insist that 

a contractor carries out a specific task in a particular way.  In the event of 
design the Association and its officers if providing drawings or sketches 
should offer these as possible solutions for consideration by the design team 
or contractor, with the final decision being taken by the overall designer or 
contractor. 

 
 
 
 
8.0 TENANTS RIGHT TO REPAIR 
 
8.1 The Scottish Secure Tenants (Right to Repair) Scotland Regulations 2002 

have been in force since 30th September 2002.  In summary they provide that 
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in certain circumstances where a “qualifying repair” is reported by a tenant the 
landlord has certain duties to carry these out. 

 
      

 
The landlord is obliged to issue a works order to the usual contractor and tell 
the tenant that this has been done and the time limit within which the work will 
be completed. This must be within the time limit specified in the Regulations.  
If the repair is not carried out by the specified date the tenant has the right to 
instruct an alternative contractor to carry out the work and is also entitled to 
compensation. 

 
These regulations are limited to repairs valued at up to £350 or less 

 
The compensation payable to a tenant starts at £15 for the first day beyond 
the time limit, rising by £3 per day to a limit of £100.  

 
The Regulations are printed in full at Appendix 1.  
 

 
8.2       A qualifying repair for these purposes of is repair of a defect specified in the 

Schedule below and is the responsibility of the landlord. 
 
  
 

DEFECTS, REPAIRS OF WHICH ARE QUALIFYING REPAIRS AND MAXIMUM 
TIME FOR COMPLETION 

 

(Defect)  (Maximum period in working days from date 
immediately following the date of notification 
of qualifying repair or inspection)  

Blocked flue to open fire or boiler. 1 

Blocked or leaking foul drains, soil 
stacks or toilet pans where there is 
no other toilet in the house. 

1 

Blocked sink, bath or drain. 1 

Electric power-      

loss of electric power; 1 

Partial loss of electric power. 3 

Insecure external window, door or 
lock. 

1 

Unsafe access path or step. 1 
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Significant leaks or flooding from 
water or heating pipes, tanks, 
cisterns. 

1 

Loss or partial loss of gas supply. 1 

Loss or partial loss of space or water 
heating where no alternative heating 
is available. 

1 

Toilet not flushing where there is no 
other toilet in the house. 

1 

Unsafe power or lighting socket, or 
electrical fitting. 

1 

Water supply-      

loss of water supply; 1 

Partial loss of water supply. 3 

Loose or detached banister or hand 
rail. 

3 

Unsafe timber flooring or stair treads. 3 

Mechanical extractor fan in internal 
kitchen or bathroom not working. 

7 

 

9 ALTERATIONS AND IMPROVEMENTS BY THE TENANTS 

9.1 Tenants are prohibited by the 2001 Act from carrying out any work to their 
property (with the exception of interior decoration) without the written consent 
of the Association. The association must not withhold consent unreasonably 

 
 
9.2 Where permission is given by a landlord to a tenant to carry our certain 

improvements, it may be possible for the tenant to subsequently obtain 
compensation for such works when the tenancy comes to an end. The 
compensation is payable in terms of the Scottish Secure Tenants 
(Compensation for Improvements) Regulations 2002. The full text of these 
regulations is contained in Appendix 1  

 
 
 
9.3 The qualifying improvements eligible for compensation are listed below. Each 

is given a “notional life” The amount of compensation which will be payable 
will be based on a formula taking into account the unexpired period of that 
notional life when the tenancy is ended. The maximum compensation due for 
any one improvement is £4,000. Tenants must make a claim for 
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compensation no later than 3 weeks after the end of their tenancy. The 
Landlord must reply within 4 weeks of the date of the claim. 

 
 
QUALIFYING IMPROVEMENT WORK AND NOTIONAL LIFE 

Column 1 Column 2 

(Item) (Notional life in 

years) 

1.  Bath or shower  12 

2.  Cavity wall insulation  20 

3.  Sound insulation  20 

4.  Double glazing or other external window replacement or  

secondary glazing  

20 

5.  Draught proofing of external doors or windows  8 

6.  Insulation of pipes, water tank or cylinder  10 

7.  Installation of mechanical ventilation in bathrooms and 

kitchens  

7 

8.  Kitchen sink  10 

9.  Loft insulation  20 

10.  Rewiring and the provision of power and lighting or other 

electrical fixtures including smoke detectors  

20 

11.  Security measures other than burglar alarm systems  15 

12.  Space or water heating  12 

13.  Storage cupboards in bathroom or kitchen  10 
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Column 1 Column 2 

(Item) (Notional life in 

years) 

14.  Thermostatic radiator valves  7 

15.  Wash hand basin  12 

16.  Watercloset  12 

17.  Work surfaces for food preparation  10 

 
 
 

10.0 OBLIGATIONS OF THE TENANT TO ALLOW ACCESS FOR REPAIR 
 
10.1 The tenant is obliged to allow access to the landlord’s authorised officers and 

workmen to perform the duties incumbent upon the landlord as described in 
the 2001 Act. Twenty four hours written notice must be given except in the 
event of an emergency.  

 
10.2 The 2001 Act indicates that a landlord has a right of access to any property to 

view its state or condition or to carry out any works necessary to restore the 
property to the standard of being “wind and watertight” and “reasonably fit for 
human habitation”. These rights of access can be enforced either via the 
provisions of the tenancy agreement or by obtaining court orders. 

 
 
11.0 THE TENANT'S RESPONSIBILITIES AND OBLIGATIONS. 
 
11.1 The general responsibilities and obligations of the tenant to take reasonable 

care of the property arise from common law and should be set out in detail in 
the tenancy agreement 

 
          Tenants should be required to take reasonable care of the property. They 

should have a duty to act in a “tenant-like” manner.  
 

These responsibilities of tenants were set out in a very famous court case 
(Warren v Keen: [1953] 2 All ER 1118)in the following terms as follows: 
 
“The tenant must take proper care of the place. He must, if he is going 
away for winter, turn off the water and empty the boiler. He must clean 
the chimney when necessary and wash the windows. He must mend the 
electric light when it fuses. He must unstop the sink when it is blocked 
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by his waste. In short he must do the little jobs about the place which a 
reasonable tenant would do.  
 
In addition he must of course, not damage the house, wilfully or 
negligently; and he must see that his family and guests do not damage 
it, and if they do, he must repair it. But apart from these things, if the 
house falls into disrepair through fair wear and tear and lapse of time, or 
for any other reason not caused by him, then the tenant is not liable to 
repair it”. 

 

The tenant is required to heat and ventilate the property as far as possible but 
this must not involve excessive expenditure by the tenant.   

 
 
12.0 IMPLICATIONS OF TENANT'S FAILURE TO COMPLY.                   
        
12.1 Should the tenant, his family, guests, etc. cause wilful damage through 

neglect, the Tenant may be charged the amount of remedial works. Serious 
damage may lead to eviction action being taken. 

 
 
13.0  TENEMENT ACT 
 
13.1 Relevant extracts from the Tenements (Scotland) Act 2004 are included in 

Appendix 1. These are included to provide guidance on occasions when 
ELHA may wish to act to undertake works in a property in multiple ownership 
or where others wish to use the powers of the Act to have ELHA participate in 
such works.  

 
 
14.0 CONCLUSION 
 
14.1 It is always important to remember that the courts judge every case on its own 

merits. The Association will seek avoid court action by ensuring that policies, 
procedures and systems are in place so that the Association's maintenance 
services can respond to the full range of responsibilities which are covered by 
the relevant law and which will ensure the association acts in accordance with 
its "duty of care". 

 
14.2 The Director of Asset Management will ensure that this policy is reviewed at 
least every 5 years by the Housing and Property Sub-Committee.  
 
15.0  APPENDICES 
 

 
Appendix 1  
 
This Appendix includes the relevant extracts from:  
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Housing (Scotland) Act 2001 
 
Scottish Secure Tenants (Right to Repair) Scotland Regulations 2002 
 
Scottish Secure Tenants (Compensation for Improvements) Regulations 
2002. 

           
          Tenements (Scotland) Act 2004 
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Appendix 1 
Housing (Scotland) Act 2001 

27  Repairs 
  

(1) Schedule 4, which makes provision about the landlord's obligations to 
repair a house let under a Scottish secure tenancy, has effect. 
  

(2) The Scottish Ministers may make regulations for entitling a tenant under 
a Scottish secure tenancy whose landlord is a landlord specified in the 
regulations to have qualifying repairs carried out to the house which is the 
subject of the tenancy. 
  

(3) The regulations must specify, in particular-  
  

(a) the maximum amount payable in respect of any single qualifying 
repair, 

(b) the period within which a qualifying repair is to be completed, 
and 

(c) the repairs which are qualifying repairs for the purposes of this 
section. 

 
28  Landlord's consent to work 
  

(1) It is a term of every Scottish secure tenancy that the tenant is not to 
carry out work, other than interior decoration, in relation to the house 
without the consent in writing of the landlord, which must not be 
unreasonably withheld. 
  

(2) In this section and Part 1 of schedule 5, "work" means-  
  

(a) alteration, improvement or enlargement of the house or of any 
fittings or fixtures, 

(b) addition of new fittings or fixtures, 

(c) erection of a garage, shed or other structure, but does not 
include repairs or maintenance of any of these. 

  

(3) The provisions of Part 1 of schedule 5 have effect as terms of every 
Scottish secure tenancy. 
  

(4) The Scottish Ministers may issue guidance to landlords as to the 
standards to which different descriptions of work should be carried out and 
as to the matters to which landlords should have regard in considering 
imposing conditions under paragraph 2(b) of schedule 5 as to the standard 
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of work. 
  

29  Reimbursement of cost of work 
  

(1) On the termination of a Scottish secure tenancy, the landlord may 
(without prejudice to any other power to that effect) make any payment to 
the tenant which it considers appropriate in respect of improvement work 
carried out by the tenant (or by any predecessor of the tenant under the 
same tenancy) with the landlord's consent under section 28. 
  

(2) The amount of any payment under subsection (1) must not exceed the 
cost of the work in respect of which it is made, after deduction of the 
amount of any grant paid or payable under Part XIII (grants for 
improvement, repairs etc.) of the 1987 Act. 
  

(3) Where a Scottish secure tenancy is terminated (under section 22(3) or 
(4)) by the death of the tenant, a payment under subsection (1) may be 
made to the tenant's personal representatives. 
  

30  Right to compensation for improvements 
  

(1) For the purposes of this section-  
  

"qualifying improvement work" is improvement work which is 
prescribed as such and which is begun not earlier than the 
commencement of this section, 

"qualifying person" is a person who is, immediately before the 
tenancy is terminated, a tenant under a Scottish secure tenancy, 
and-  
 

(a) is the tenant who carried out the qualifying improvement 
work, 

(b) is a tenant of a joint tenancy which existed at the time the 
work was carried out, or 

(c) succeeded to the tenancy under section 22 on the death 
of the tenant who carried out the work and the tenancy did 
not cease to be a Scottish secure tenancy on the succession. 
 

(2) For the purposes of this section, a tenancy is terminated when-  
  

(a) any of the circumstances of subsection (1) of section 12 apply 
and, in a case where the termination is under paragraph (d), (e) or 
(f) of that subsection, the house is vacated, 

(b) there is a change of landlord, or 
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(c) it is assigned to a new tenant. 
 

(3) Where the tenant under a Scottish secure tenancy has carried out 
qualifying improvement work with the consent of the landlord under section 
28, a qualifying person is on the termination of the tenancy entitled to be 
paid compensation by the landlord in respect of the work. 
  

(4) Compensation is not payable if-  
  

(a) the tenancy comes to an end in prescribed circumstances, 

(b) compensation has been paid under section 29 in respect of the 
improvement, or 

(c) the amount of any compensation which would otherwise be 
payable is less than such amount as may be prescribed. 
 

(5) Regulations under this section may provide that-  
  

(a) any compensation payable is to be-  

(i) determined by the landlord in such manner and taking into 
account such matters as may be prescribed, or 

(ii) calculated in such manner and taking into account such 
matters as may be prescribed, and is not to exceed such 
amount, if any, as may be prescribed, 
 

(b) the landlord may set off against any compensation payable 
under this section any sums owed to it by any qualifying person. 
 

(6) Where, in the case of two or more qualifying persons, one of them ("the 
missing person") cannot be found-  
  

(a) a claim for compensation under this section may be made by, 
and compensation may be paid to, the other qualifying person or 
persons, but 

(b) the missing person is entitled to recover the missing person's 
share of any compensation so paid from the other qualifying person 
or persons. 
 

(7) Regulations under this section may-  
  

(a) provide for the manner in which and the period within which 
claims for compensation under this section are to be made, and for 
the procedure to be followed in determining such claims, 

(b) prescribe the form of any document required to be used for the 
purposes of or in connection with such claims, and 
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(c) provide for the determination of questions arising under the 
regulations. 
 

(8) In this section, "prescribed" means prescribed by regulations made by 
the Scottish Ministers. 
  

31  Effect of work on rent 
  

In assessing the rent to be payable under a Scottish secure tenancy by-  
  

(a) a tenant who has carried out work on the house, 

(b) a person who has succeeded that tenant in the tenancy, or 

(c) the spouse of a person mentioned in paragraph (b) or a person 
living with that person as husband and wife or in a relationship which 
has the characteristics of the relationship between husband and wife 
except that the persons are of the same sex, no account is to be 
taken at any time of any improvement in the value or amenities of 
the house resulting from the work. 
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SCHEDULE 4 
  

  SCOTTISH SECURE TENANCY: LANDLORD'S REPAIRING OBLIGATIONS 

1     The landlord in a Scottish secure tenancy must-  
  

  (a) ensure that the house is, at the commencement of the tenancy, wind 
and watertight and in all other respects reasonably fit for human 
habitation, and 

  (b) keep the house in such condition throughout the tenancy. 
 

2     The landlord must, before the commencement of the tenancy-  
  

  (a) inspect the house and identify any work necessary to comply with the 
duty in paragraph 1(a), and 

  (b) notify the tenant of any such work. 
 

3     The landlord must-  
  

  (a)  ensure that any work necessary to comply with the duty in paragraph 
1(b) is carried out within a reasonable time of the tenant notifying the 
landlord, or the landlord otherwise becoming aware, that it is 
required, and 

  (b)  make good any damage caused by the carrying out of the work. 
 

4     The landlord, or any person authorised by it in writing, may at any reasonable 
time, on giving 24 hours' notice in writing to the tenant or occupier, enter the 
house for the purpose of-  
  

  (a) viewing its state and condition, 

  (b) carrying out any work necessary to comply with the duty in paragraph 
1(b) or 3. 

 

5     (1) In determining for the purposes of paragraph 1 whether a house is fit for 
human habitation, regard is to be had to the extent, if any, to which by reason of 
disrepair or sanitary defects the house falls short of the provisions of any 
building regulations in force in the area. 
  

  (2) For the purposes of sub-paragraph (1), "building regulations" has the same 
meaning as in section 338(1) of the 1987 Act. 
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The Scottish Secure Tenants (Right to Repair) Regulations 2002 

Made          26th June 2002 

 

Laid before the Scottish Parliament     27th June 2002 

 

Coming into force       30th September 2002 

 
The Scottish Ministers, in exercise of the powers conferred by sections 27 and 
109(2) of the Housing (Scotland) Act 2001(1) and of all other powers enabling them 
in that behalf, hereby make the following Regulations:  
 
Citation and commencement 
 
1.  These Regulations may be cited as the Scottish Secure Tenants (Right to Repair) 
Regulations 2002 and shall come into force on 30th September 2002.  
 
Interpretation 
 
2.  In these Regulations–  
“the Act” means the Housing (Scotland) Act 2001;  
“landlord” means a landlord specified in regulation 4;  
“maximum period” means the period specified in regulation 10 and the Schedule;  
“primary contractor” means the contractor most frequently employed by a landlord to 
carry out qualifying repairs.  
“qualifying repair” means a repair specified as such in regulation 6 and the Schedule;  
“working day” means a day which is not a Saturday or a Sunday, Christmas Eve, 
Christmas Day, Good Friday, a bank holiday or a day appointed for public 
thanksgiving or mourning or any day on which the office of the landlord is closed by 
virtue of a local holiday.  
 
Entitlement 
 
3.  A tenant of a landlord shall be entitled to have a qualifying repair carried out to 
that tenant’s house, subject to and in accordance with these Regulations.  
Specified Landlord 
 
4.  A specified landlord for the purposes of section 27(2) of the Act is–  
 
(a)a local authority landlord;  
(b)a registered social landlord; or  
(c)Scottish Water.  
 
Maximum amount payable 
 
5.  In respect of any single qualifying repair, a landlord shall pay for the work as 
carried out up to a maximum of £350.  
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Qualifying repair 
 
6.  A qualifying repair for the purposes of section 27 of the Act is a repair of a house 
subject to a Scottish secure tenancy or a short Scottish secure tenancy which is a 
repair of a defect specified in column 1 of the Schedule and is the responsibility of 
the landlord.  
 
List of contractors 
 
7.  A landlord shall maintain a list of contractors prepared to carry out qualifying 
repairs which list shall include the primary contractor.  
 
Procedure for notification of and carrying out qualifying repairs 
 
8.  Where a tenant applies to a landlord for a qualifying repair to be carried out–  
 
(a)if the landlord considers it necessary to inspect the house to ascertain whether the 
repair is a qualifying repair, the landlord shall inspect the house;  
(b)in any case, the landlord shall let the tenant know whether the subject of the 
tenant’s application is a qualifying repair and where it is, make arrangements for 
access with the tenant and provide details of–  
 
(i)the maximum period within which the qualifying repair is to be completed;  
(ii)the last day of that period;  
(iii)the effect of these Regulations; and  
(iv)the name, address and telephone number of the primary contractor and at least 
one other listed contractor from the list of contractors maintained by the landlord; and  
(c)if the subject of the tenant’s application is a qualifying repair, the landlord shall 
issue a works order to the primary contractor and provide details of–  
(i)the qualifying repair;  
(ii)the period within which the qualifying repair is to be completed;  
(iii)the last day of the maximum period; and  
(iv)the arrangements made for access.  
 
Failure to provide access 
 
9.  Where a tenant fails to provide access to a house for the purpose of enabling the 
qualifying repair to be inspected or carried out, although that tenant has been given a 
reasonable opportunity to do so, the procedure under regulation 8 shall be cancelled 
and the provisions of regulations 10 to 13 shall cease to apply.  
 
Maximum period 
 
10.—(1) The maximum period within which a qualifying repair is to be completed is 
the number of working days specified in column 2 of the Schedule opposite the 
defect specified in column 1 of the Schedule.  
 

(2) The maximum period shall start on the first working day after–  
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(a)the date of receipt of notification of the qualifying repair by the landlord; or  
(b)where the landlord inspects the house under regulation 8(a), the date of 
inspection.  
 

Instructing another listed contractor 
 
11.—(1) Subject to paragraph (4) where the primary contractor notified under 
regulation 8(c) has not started the qualifying repair by the last day of the maximum 
period, the tenant may instruct another listed contractor to carry out the qualifying 
repair.  

(2) As soon as the other listed contractor receives the instruction from the 
tenant, that contractor shall inform the landlord that it has been so instructed 
and shall be entitled on request to obtain a copy of the works order from the 
landlord.  
 
(3) The landlord on being informed under paragraph (2) shall let the contractor 
know the number of working days in the maximum period.  
 
(4) Paragraph (1) does not apply if compliance with that paragraph would 
infringe the term of a guarantee for work done or materials supplied of which 
the landlord has the benefit.  
 

Compensation 
 
12.—(1) Where the primary contractor has failed to carry out the qualifying repair by 
the last day of the maximum period the landlord shall pay to the tenant a sum of 
compensation calculated in accordance with paragraph (2).  

(2) The amount of compensation referred to in paragraph (1) shall be the sum 
of–  

(a)£15; and  
(b)£3 for every working day, if any, in the period–  
 
(i)commencing on the day after the last day of what would have been 
the maximum period if the maximum period had applied to the other 
listed contractor and had started on the day after the day of receipt of 
instruction; and  
(ii)ending with the day on which the qualifying repair is completed,  
subject to a maximum amount of compensation of £100.  
 

Suspension of maximum period 
 
13.—(1) The running of the maximum period shall be suspended for so long as there 
are circumstances of an exceptional nature, beyond the control of the landlord or the 
contractor who is to carry out the qualifying repair, which prevent the repair being 
carried out.  

(2) The landlord shall let the tenant know of the suspension of the running of 
the maximum period.  
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Providing information about these Regulations 
 
14.  A landlord shall let its tenants know in writing once every year of the provisions 
of these Regulations including the list of contractors prepared to carry out qualifying 
repairs.  

Regulations 6 and 10 

SCHEDULE 

(Defect)  (Maximum period in working days from date 
immediately following the date of notification 
of qualifying repair or inspection)  

Blocked flue to open fire or boiler. 1 

Blocked or leaking foul drains, soil 
stacks or toilet pans where there is 
no other toilet in the house. 

1 

Blocked sink, bath or drain. 1 

Electric power-      

loss of electric power; 1 

Partial loss of electric power. 3 

Insecure external window, door or 
lock. 

1 

Unsafe access path or step. 1 

Significant leaks or flooding from 
water or heating pipes, tanks, 
cisterns. 

1 

Loss or partial loss of gas supply. 1 

Loss or partial loss of space or water 
heating where no alternative heating 
is available. 

1 

Toilet not flushing where there is no 
other toilet in the house. 

1 

Unsafe power or lighting socket, or 
electrical fitting. 

1 

Water supply-      

loss of water supply; 1 

Partial loss of water supply. 3 

Loose or detached banister or hand 3 
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rail. 

Unsafe timber flooring or stair treads. 3 

Mechanical extractor fan in internal 
kitchen or bathroom not working. 

7 
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The Scottish Secure Tenants (Compensation for Improvements) Regulations 
2002 

Made        26th June 2002 

Laid before the Scottish Parliament   27th June 2002 

Coming into force      30th September 2002 

The Scottish Ministers, in exercise of the powers conferred by sections 30 and 
109(2) of the Housing (Scotland) Act 2001(1) and of all other powers enabling them 
in that behalf, hereby make the following Regulations:  

Citation and commencement 

1.  These Regulations may be cited as the Scottish Secure Tenants (Compensation 
for Improvements) Regulations 2002 and shall come into force on 30th September 
2002.  

Interpretation 

2.  In these Regulations–  

“the Act” means the Housing (Scotland) Act 2001;  

“notional life” in relation to qualifying improvement work effected by the installation or 
replacement of an item specified in column 1 of the Schedule is the period of years 
specified opposite that item in column 2 of the Schedule;  

“the 1987 Act” means the Housing (Scotland) Act 1987(2);  

“qualifying person” means a person who is a qualifying person in terms of section 30 
of the Act who makes a claim in respect of qualifying improvement work; and  

“landlord” means the landlord of a house subject to a Scottish secure tenancy who 
receives a claim for compensation for qualifying improvement work.  

Qualifying improvement work 

3.  Improvement work is prescribed qualifying improvement work for the purposes of 
section 30(1) of the Act if it consists of the installation or replacement of an item 
specified in column 1 of the Schedule.  

Circumstances where compensation is not payable in respect of qualifying 
improvement work 

4.  Compensation shall not be payable–  

(a)where the compensation which would otherwise be payable is less than £100 
being the prescribed amount for the purposes of section 30(4)(c) of the Act; or  
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(b)where the tenancy ends in one or more of the following prescribed circumstances 
for the purposes of section 30(4)(a) of the Act:–  

(i)an order for recovery of possession was made on any of the grounds specified in 
Part I of Schedule 2 to the Act;  

(ii)the house was disposed of under section 14 of the 1987 Act;  

(iii)the house was disposed of under section 65 of the 2001 Act;  

(iv)the right to buy under Part II of the 1987 Act has been exercised; or  

(v)the qualifying person has been granted a new tenancy, whether alone or jointly, of 
the same, or substantially the same, house by the same landlord.  

Amount of compensation 

5.—(1) Subject to paragraphs (2) to (4), the amount of compensation payable for 
qualifying improvement work shall be calculated in accordance with the formula–  

 

which is the prescribed method of calculation for the purpose of section 30(5)(a)(ii) of 
the Act where–  

 C = the cost of the improvement work from which shall be deducted the 
amount of any grant made–  

(i) 

under Part XIII of the 1987 Act; and  

(ii) 

under the Home Energy Efficiency Scheme Regulations 1997(3);  

 N = the notional life of the improvement effected by the work; and  

 Y = the number of years starting on the date on which the improvement was 
completed and ending on the date on which the tenancy ends and for the 
purposes of this paragraph part of a year shall be counted as a year.  

(2) Where–  

(a)the cost of the improvement work was excessive;  

(b)the improvement effected by the work has deteriorated at a rate greater than that 
provided for in the notional life for that improvement; or  
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(c)the improvement effected by the work is of a higher quality than it would have 
been had the landlord effected it,  

the landlord may deduct from the amount of compensation calculated in accordance 
with paragraph (1) such sum as is reasonable in order to take into account that sub-
paragraph (a), (b) or (c) applies.  

(3) Where the improvement effected by the work has deteriorated at a rate lower 
than that provided for in the notional life for that improvement the landlord may add 
to the amount of compensation calculated in accordance with paragraph (1) such 
sum as is reasonable in order to take into account that the improvement has so 
deteriorated notwithstanding that otherwise the amount of compensation calculated 
in accordance with paragraph (1) would be nil.  

(4) Compensation shall not be payable to the extent that the amount of 
compensation would exceed £4,000 per improvement.  

Claims for compensation 

6.—(1) Claims for compensation shall contain sufficient information to enable the 
landlord to calculate the amount of compensation payable and shall be made in 
writing within the period starting 28 days before and ending 21 days after, the 
tenancy comes to an end.  

(2) The landlord shall respond to the claim within 28 days of the date of the claim.  

Set off 

7.  The landlord may set off against any compensation payable under these 
Regulations any sum owed to it by the qualifying person.  

Disputes 

8.—(1) Where a qualifying person is aggrieved by any decision of a landlord 
concerning any question arising under these Regulations that person may within 28 
days of receiving notification of that decision require it to be reviewed or 
reconsidered as the case may be.  

(2) Where a review or reconsideration is required under paragraph (1) the decision–  

(a)shall be reviewed by a valuer or surveyor, who took no part in making the 
decision, appointed for the purpose by the landlord;  

(b)shall be reviewed by any of the landlord’s members, committee members or board 
members as the case may be who took no part in making the decision; or  

(c)shall be reconsidered by all the landlord’s members, committee members or board 
members,  
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and the qualifying person may make written representations to and, accompanied by 
any representative of that person’s choice, oral representations before, the person or 
persons undertaking the review or reconsideration.  

(3) The qualifying person or the landlord may appeal to the sheriff against any 
decision taken on a review or reconsideration.  

SCHEDULE OF QUALIFYING IMPROVEMENT WORK AND NOTIONAL LIFE 

Column 1 Column 2 

(Item) (Notional life in 
years) 

1.  Bath or shower  12 

2.  Cavity wall insulation  20 

3.  Sound insulation  20 

4.  Double glazing or other external window replacement or 
secondary glazing  

20 

5.  Draught proofing of external doors or windows  8 

6.  Insulation of pipes, water tank or cylinder  10 

7.  Installation of mechanical ventilation in bathrooms and kitchens  7 

8.  Kitchen sink  10 

9.  Loft insulation  20 

10.  Rewiring and the provision of power and lighting or other 
electrical fixtures including smoke detectors  

20 

11.  Security measures other than burglar alarm systems  15 

12.  Space or water heating  12 
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Column 1 Column 2 

(Item) (Notional life in 
years) 

13.  Storage cupboards in bathroom or kitchen  10 

14.  Thermostatic radiator valves  7 

15.  Wash hand basin  12 

16.  Watercloset  12 

17.  Work surfaces for food preparation  10 
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Extracts from Tenements (Scotland) Act 2004 

8 Duty to maintain so as to provide support and shelter etc. 

(1)Subject to subsection (2) below, the owner of any part of a tenement building, 
being a part that provides, or is intended to provide, support or shelter to any other 
part, shall maintain the supporting or sheltering part so as to ensure that it provides 
support or shelter.  

(2)An owner shall not by virtue of subsection (1) above be obliged to maintain any 
part of a tenement building if it would not be reasonable to do so, having regard to all 
the circumstances (and including, in particular, the age of the tenement building, its 
condition and the likely cost of any maintenance).  

(3)The duty imposed by subsection (1) above on an owner of a part of a tenement 
building may be enforced by any other such owner who is, or would be, directly 
affected by any breach of the duty.  

(4)Where two or more persons own any such part of a tenement building as is 
referred to in subsection (1) above in common, any of them may, without the need 
for the agreement of the others, do anything that is necessary for the purpose of 
complying with the duty imposed by that subsection 

10 Recovery of costs incurred by virtue of section 8 

Where—  

(a)by virtue of section 8 of this Act an owner carries out maintenance to any part of a 
tenement; and  

(b)the management scheme which applies as respects the tenement provides for the 
maintenance of that part,  

the owner shall be entitled to recover from any other owner any share of the cost of 
the maintenance for which that other owner would have been liable had the 
maintenance been carried out by virtue of the management scheme in question 

18 Obligation of owner to insure 

(1)It shall be the duty of each owner to effect and keep in force a contract of 
insurance against the prescribed risks for the reinstatement value of that owner’s flat 
and any part of the tenement building attaching to that flat as a pertinent.  

(2)The duty imposed by subsection (1) above may be satisfied, in whole or in part, 
by way of a common policy of insurance arranged for the entire tenement building.  

(3)The Scottish Ministers may by order prescribe risks against which an owner shall 
require to insure (in this section referred to as the “prescribed risks”).  
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(4)Where, whether because of the location of the tenement or otherwise, an owner—  

(a)having made reasonable efforts to do so, is unable to obtain insurance against a 
particular prescribed risk; or  

(b)would be able to obtain such insurance but only at a cost which is unreasonably 
high,  

the duty imposed by subsection (1) above shall not require an owner to insure 
against that particular risk.  

(5)Any owner may by notice in writing request the owner of any other flat in the 
tenement to produce evidence of—  

(a)the policy in respect of any contract of insurance which the owner of that other flat 
is required to have or to effect; and  

(b)payment of the premium for any such policy,  

and not later than 14 days after that notice is given the recipient shall produce to the 
owner giving the notice the evidence requested.  

(6)The duty imposed by subsection (1) above on an owner may be enforced by any 
other owner. 

19  Installation of service pipes etc. 

(1)Subject to subsections (2) and (3) below and to section 17 of this Act, an owner 
shall be entitled—  

(a)to lead through any part of the tenement such pipe, cable or other equipment; and  

(b)to fix to any part of the tenement, and keep there, such equipment,  

as is necessary for the provision to that owner’s flat of such service or services as 
the Scottish Ministers may by regulations prescribe.  

(2)The right conferred by subsection (1) above is exercisable only in accordance with 
such procedure as the Scottish Ministers may by regulations prescribe; and different 
procedures may be so prescribed in relation to different services.  

(3)An owner is not entitled by virtue of subsection (1) above to lead anything through 
or fix anything to any part which is wholly within another owner’s flat.  

(4)This section is without prejudice to any obligation imposed by virtue of any 
enactment relating to—  

(a)planning;  

(b)building; or  

(c)any service prescribed under subsection (1) above.  
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SCHEDULE 1  Tenement Management Scheme 

(introduced by section 4) 

RULE 1 – SCOPE AND INTERPRETATION 

Scope of scheme 

1.1This scheme provides for the management and maintenance of the scheme 
property of a tenement.  

Meaning of “scheme property” 

1.2For the purposes of this scheme, “scheme property” means, in relation to a 
tenement, all or any of the following—  

(a)any part of the tenement that is the common property of two or more of the 
owners,  

(b)any part of the tenement (not being common property of the type mentioned in 
paragraph (a) above) the maintenance of which, or the cost of maintaining which, is, 
by virtue of a tenement burden, the responsibility of two or more of the owners,  

(c)with the exceptions mentioned in rule 1.3, the following parts of the tenement 
building (so far as not scheme property by virtue of paragraph (a) or (b) above)—  

(i)the ground on which it is built,  

(ii)its foundations,  

(iii)its external walls,  

(iv)its roof (including any rafter or other structure supporting the roof),  

(v)if it is separated from another building by a gable wall, the part of the gable wall 
that is part of the tenement building, and  

(vi)any wall (not being one falling within the preceding sub-paragraphs), beam or 
column that is load bearing.  

Parts not included in rule 1.2(c) 

1.3The following parts of a tenement building are the exceptions referred to in rule 
1.2(c)—  

(a)any extension which forms part of only one flat,  

(b)any—  

(i)door,  
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(ii)window,  

(iii)skylight,  

(iv)vent, or  

(v)other opening,  

which serves only one flat,  

(c)any chimney stack or chimney flue.  

Meaning of “scheme decision” 

1.4A decision is a “scheme decision” for the purposes of this scheme if it is made in 
accordance with—  

(a)rule 2, or  

(b)where that rule does not apply, the tenement burden or burdens providing the 
procedure for the making of decisions by the owners.  

Other definitions 

1.5In this scheme—  

 “maintenance” includes repairs and replacement, cleaning, painting and other 
routine works, gardening, the day to day running of a tenement and the 
reinstatement of a part (but not most) of the tenement building, but does not 
include demolition, alteration or improvement unless reasonably incidental to 
the maintenance,  

 “manager” means, in relation to a tenement, a person appointed (whether or 
not by virtue of rule 3.1(c)(i)) to manage the tenement, and  

 “scheme costs” has the meaning given by rule 4.1.  

Rights of co-owners 

1.6If a flat is owned by two or more persons, then one of them may do anything that 
the owner is by virtue of this scheme entitled to do.  

RULE 2 – PROCEDURE FOR MAKING SCHEME DECISIONS 

Making scheme decisions 

2.1Any decision to be made by the owners shall be made in accordance with the 
following provisions of this rule.  

 



Approved by Housing & Property Services   
Sub-Committee 31/08/17  Policy Document  
 
       

4.1 Maintenance - Legal Obligations Policy Document   Page 31 of 51 
 

 

Allocation and exercise of votes 

2.2Except as mentioned in rule 2.3, for the purpose of voting on any proposed 
scheme decision one vote is allocated as respects each flat, and any right to vote is 
exercisable by the owner of that flat or by someone nominated by the owner to vote 
as respects the flat.  

Qualification on allocation of votes 

2.3No vote is allocated as respects a flat if—  

(a)the scheme decision relates to the maintenance of scheme property, and  

(b)the owner of that flat is not liable for maintenance of, or the cost of maintaining, 
the property concerned.  

Exercise of vote where two or more persons own flat 

2.4If a flat is owned by two or more persons the vote allocated as respects that flat 
may be exercised in relation to any proposal by either (or any) of them, but if those 
persons disagree as to how the vote should be cast then the vote is not to be 
counted unless—  

(a)where one of those persons owns more than a half share of the flat, the vote is 
exercised by that person, or  

(b)in any other case, the vote is the agreed vote of those who together own more 
than a half share of the flat.  

Decision by majority 

2.5A scheme decision is made by majority vote of all the votes allocated.  

Notice of meeting 

2.6If any owner wishes to call a meeting of the owners with a view to making a 
scheme decision at that meeting that owner must give the other owners at least 48 
hours' notice of the date and time of the meeting, its purpose and the place where it 
is to be held.  

Consultation of owners if scheme decision not made at meeting 

2.7If an owner wishes to propose that a scheme decision be made but does not wish 
to call a meeting for the purpose that owner must instead—  

(a)unless it is impracticable to do so (whether because of absence of any owner or 
for other good reason) consult on the proposal each of the other owners of flats as 
respects which votes are allocated, and  
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(b)count the votes cast by them.  

Consultation where two or more persons own flat 

2.8For the purposes of rule 2.7, the requirement to consult each owner is satisfied as 
respects any flat which is owned by more than one person if one of those persons is 
consulted.  

Notification of scheme decisions 

2.9A scheme decision must, as soon as practicable, be notified—  

(a)if it was made at a meeting, to all the owners who were not present when the 
decision was made, by such person as may be nominated for the purpose by the 
persons who made the decision, or  

(b)in any other case, to each of the other owners, by the owner who proposed that 
the decision be made.  

Case where decision maybe annulled by notice 

2.10Any owner (or owners) who did not vote in favour of a scheme decision to carry 
out, or authorise, maintenance to scheme property and who would be liable for not 
less than 75 per cent. of the scheme costs arising from that decision may, within the 
time mentioned in rule 2.11, annul that decision by giving notice that the decision is 
annulled to each of the other owners.  

Time limits for rule 2.10 

2.11The time within which a notice under rule 2.10 must be given is—  

(a)if the scheme decision was made at a meeting attended by the owner (or any of 
the owners), not later than 21 days after the date of that meeting, or  

(b)in any other case, not later than 21 days after the date on which notification of the 
making of the decision was given to the owner or owners (that date being, where 
notification was given to owners on different dates, the date on which it was given to 
the last of them).  

 

RULE 3 – MATTERS ON WHICH SCHEME DECISIONS MAY BE MADE 

Basic scheme decisions 

3.1The owners may make a scheme decision on any of the following matters—  

(a)to carry out maintenance to scheme property,  
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(b)to arrange for an inspection of scheme property to determine whether or to what 
extent it is necessary to carry out maintenance to the property,  

(c)except where a power conferred by a manager burden (within the meaning of the 
Title Conditions (Scotland) Act 2003 (asp 9)) is exercisable in relation to the 
tenement—  

(i)to appoint on such terms as they may determine a person (who may be an owner 
or a firm) to manage the tenement,  

(ii)to dismiss any manager,  

(d)to delegate to a manager power to exercise such of their powers as they may 
specify, including, without prejudice to that generality, any power to decide to carry 
out maintenance and to instruct it,  

(e)to arrange for the tenement a common policy of insurance complying with section 
18 of this Act and against such other risks (if any) as the owners may determine and 
to determine on an equitable basis the liability of each owner to contribute to the 
premium,  

(f)to install a system enabling entry to the tenement to be controlled from each flat,  

(g)to determine that an owner is not required to pay a share (or some part of a 
share) of such scheme costs as may be specified by them,  

(h)to authorise any maintenance of scheme property already carried out,  

(i)to modify or revoke any scheme decision.  

Scheme decisions relating to maintenance 

3.2If the owners make a scheme decision to carry out maintenance to scheme 
property or if a manager decides, by virtue of a scheme decision, that maintenance 
needs to be carried out to scheme property, the owners may make a scheme 
decision on any of the following matters—  

(a)to appoint on such terms as they may determine a person (who may be an owner 
or a firm) to manage the carrying out of the maintenance,  

(b)to instruct or arrange for the carrying out of the maintenance,  

(c)subject to rule 3.3, to require each owner to deposit—  

(i)by such date as they may decide (being a date not less than 28 days after the 
requirement is made of that owner), and  

(ii)with such person as they may nominate for the purpose,  
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a sum of money (being a sum not exceeding that owner’s apportioned share of a 
reasonable estimate of the cost of the maintenance),  

(d)to take such other steps as are necessary to ensure that the maintenance is 
carried out to a satisfactory standard and completed in good time.  

Scheme decisions under rule 3.2(c) requiring deposits exceeding certain 
amounts 

3.3A requirement, in pursuance of a scheme decision under rule 3.2(c), that each 
owner deposit a sum of money—  

(a)exceeding £100, or  

(b)of £100 or less where the aggregate of that sum taken together with any other 
sum or sums required (otherwise than by a previous notice under this rule) in the 
preceding 12 months to be deposited by each owner by virtue any scheme decision 
under rule 3.2(c) exceeds £200,  

shall be made by written notice to each owner and shall require the sum to be 
deposited into such account (the “maintenance account”) as the owners may 
nominate for the purpose.  

Provision supplementary to rule 3.3 

3.4Where a requirement is, or is to be, made in accordance with rule 3.3—  

(a)the owners may make a scheme decision authorising a manager or at least two 
other persons (whether or not owners) to operate the maintenance account on behalf 
of the owners,  

(b)there must be contained in or attached to the notice to be given under rule 3.3 a 
note comprising a summary of the nature and extent of the maintenance to be 
carried out together with the following information—  

(i)the estimated cost of carrying out that maintenance,  

(ii)why the estimate is considered a reasonable estimate,  

(iii)how the sum required from the owner in question and the apportionment among 
the owners have been arrived at,  

(iv)what the apportioned shares of the other owners are,  

(v)the date on which the decision to carry out the maintenance was made and the 
names of those by whom it was made,  

(vi)a timetable for the carrying out of the maintenance, including the dates by which it 
is proposed the maintenance will be commenced and completed,  
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(vii)the location and number of the maintenance account, and  

(viii)the names and addresses of the persons who will be authorised to operate that 
account on behalf of the owners,  

(c)the maintenance account to be nominated under rule 3.3 must be a bank or 
building society account which is interest bearing, and the authority of at least two 
persons or of a manager on whom has been conferred the right to give authority, 
must be required for any payment from it,  

(d)if a modification or revocation under rule 3.1(i) affects the information contained in 
the notice or the note referred to in paragraph (b) above, the information must be 
sent again, modified accordingly, to the owners,  

(e)an owner is entitled to inspect, at any reasonable time, any tender received in 
connection with the maintenance to be carried out,  

(f)the notice to be given under rule 3.3 may specify a date as a refund date for the 
purposes of paragraph (g)(i) below,  

(g)if—  

(i)the maintenance is not commenced by—  

((A))where the notice under rule 3.3 specifies a refund date, that date, or  

((B))where that notice does not specify such a date, the twenty-eighth day after the 
proposed date for its commencement as specified in the notice by virtue of 
paragraph (b)(vi) above, and  

(ii)a depositor demands, by written notice, from the persons authorised under 
paragraph (a) above repayment (with accrued interest) of such sum as has been 
deposited by that person in compliance with the scheme decision under rule 3.2(c),  

the depositor is entitled to be repaid accordingly, except that no requirement to make 
repayment in compliance with a notice under sub-paragraph (ii) arises if the persons 
so authorised do not receive that notice before the maintenance is commenced,  

(h)such sums as are held in the maintenance account by virtue of rule 3.3 are held in 
trust for all the depositors, for the purpose of being used by the persons authorised 
to make payments from the account as payment for the maintenance,  

(i)any sums held in the maintenance account after all sums payable in respect of the 
maintenance carried out have been paid shall be shared among the depositors—  

(i)by repaying each depositor, with any accrued interest and after deduction of that 
person’s apportioned share of the actual cost of the maintenance, the sum which the 
person deposited, or  
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(ii)in such other way as the depositors agree in writing.  

Scheme decisions under rule 3.1(g): votes of persons standing to benefit not 
to be counted 

3.5A vote in favour of a scheme decision under rule 3.1(g) is not to be counted if—  

(a)the owner exercising the vote, or  

(b)where the vote is exercised by a person nominated by an owner—  

(i)that person, or  

(ii)the owner who nominated that person,  

is the owner or an owner who, by virtue of the decision, would not be required to pay 
as mentioned in that rule.  

RULE 4 – SCHEME COSTS: LIABILITY AND APPORTIONMENT 

Meaning of “scheme costs” 

4.1Except in so far as rule 5 applies, this rule provides for the apportionment of 
liability among the owners for any of the following costs—  

(a)any costs arising from any maintenance or inspection of scheme property where 
the maintenance or inspection is in pursuance of, or authorised by, a scheme 
decision,  

(b)any remuneration payable to a person appointed to manage the carrying out of 
such maintenance as is mentioned in paragraph (a),  

(c)running costs relating to any scheme property (other than costs incurred solely for 
the benefit of one flat),  

(d)any costs recoverable by a local authority in respect of work relating to any 
scheme property carried out by them by virtue of any enactment,  

(e)any remuneration payable to any manager,  

(f)the cost of any common insurance to cover the tenement,  

(g)the cost of installing a system enabling entry to the tenement to be controlled from 
each flat,  

(h)any costs relating to the calculation of the floor area of any flat, where such 
calculation is necessary for the purpose of determining the share of any other costs 
for which each owner is liable,  

(i)any other costs relating to the management of scheme property,  
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and a reference in this scheme to “scheme costs” is a reference to any of the costs 
mentioned in paragraphs (a) to (i).  

Maintenance and running costs 

4.2Except as provided in rule 4.3, if any scheme costs mentioned in rule 4.1(a) to (d) 
relate to—  

(a)the scheme property mentioned in rule 1.2(a), then those costs are shared among 
the owners in the proportions in which the owners share ownership of that property,  

(b)the scheme property mentioned in rule 1.2(b) or (c), then—  

(i)in any case where the floor area of the largest (or larger) flat is more than one and 
a half times that of the smallest (or smaller) flat, each owner is liable to contribute 
towards those costs in the proportion which the floor area of that owner’s flat bears 
to the total floor area of all (or both) the flats,  

(ii)in any other case, those costs are shared equally among the flats,  

and each owner is liable accordingly.  

Scheme costs relating to roof over the close 

4.3Where—  

(a)any scheme costs mentioned in rule 4.1(a) to (d) relate to the roof over the close, 
and  

(b)that roof is common property by virtue of section 3(1)(a) of this Act,  

then, despite the fact that the roof is scheme property mentioned in rule 1.2(a), 
paragraph (b) of rule 4.2 shall apply for the purpose of apportioning liability for those 
costs.  

Insurance premium 

4.4Any scheme costs mentioned in rule 4.1(f) are shared among the flats—  

(a)where the costs relate to common insurance arranged by virtue of rule 3.1(e), in 
such proportions as may be determined by the owners by virtue of that rule, or  

(b)where the costs relate to common insurance arranged by virtue of a tenement 
burden, equally,  

and each owner is liable accordingly.  

Other scheme costs 
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4.5Any scheme costs mentioned in rule 4.1(e), (g), (h) or (i) are shared equally 
among the flats, and each owner is liable accordingly.  

RULE 5 – REDISTRIBUTION OF SHARE OF COSTS 

 Where an owner is liable for a share of any scheme costs but— 

(a)a scheme decision has been made determining that the share (or a portion of it) 
should not be paid by that owner, or 

(b)the share cannot be recovered for some other reason such as that— 

(i)the estate of that owner has been sequestrated, or 

(ii)that owner cannot, by reasonable inquiry, be identified or found, 

then that share must be paid by the other owners who are liable for a share of the 
same costs (the share being divided equally among the flats of those other owners), 
but where paragraph (b) applies that owner is liable to each of those other owners 
for the amount paid by each of them.  

RULE 6 – PROCEDURAL IRREGULARITIES 

Validity of scheme decisions 

6.1Any procedural irregularity in the making of a scheme decision does not affect the 
validity of the decision.  

Liability for scheme costs where procedural irregularity 

6.2If any owner is directly affected by a procedural irregularity in the making of a 
scheme decision and that owner—  

(a)was not aware that any scheme costs relating to that decision were being 
incurred, or  

(b)on becoming aware as mentioned in paragraph (a), immediately objected to the 
incurring of those costs,  

that owner is not liable for any such costs (whether incurred before or after the date 
of objection), and, for the purposes of determining the share of those scheme costs 
due by each of the other owners, that owner is left out of account.  

RULE 7 – EMERGENCY WORK 

Power to instruct or carry out 

7.1Any owner may instruct or carry out emergency work.  
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Liability for cost 

7.2The owners are liable for the cost of any emergency work instructed or carried out 
as if the cost of that work were scheme costs mentioned in rule 4.1(a).  

Meaning of “emergency work” 

7.3For the purposes of this rule, “emergency work” means work which, before a 
scheme decision can be obtained, requires to be carried out to scheme property—  

(a)to prevent damage to any part of the tenement, or  

(b)in the interests of health or safety.  

RULE 8 – ENFORCEMENT 

Scheme binding on owners 

8.1This scheme binds the owners.  

Scheme decision to be binding 

8.2A scheme decision is binding on the owners and their successors as owners.  

Enforceability of scheme decisions 

8.3Any obligation imposed by this scheme or arising from a scheme decision may be 
enforced by any owner.  

Enforcement by third party 

8.4Any person authorised in writing for the purpose by the owner or owners 
concerned may—  

(a)enforce an obligation such as is mentioned in rule 8.3 on behalf of one or more 
owners, and  

(b)in doing so, may bring any claim or action in that person’s own name.  

RULE 9 – GIVING OF NOTICE 

Giving of notice 

9.1Any notice which requires to be given to an owner under or in connection with this 
scheme may be given in writing by sending the notice to—  

(a)the owner, or  

(b)the owner’s agent.  

Methods of “sending” for the purposes of rule 9.1 
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9.2The reference in rule 9.1 to sending a notice is to its being—  

(a)posted,  

(b)delivered, or  

(c)transmitted by electronic means.  

Giving of notice to owner where owner's name is not known 

9.3Where an owner cannot by reasonable inquiry be identified or found, a notice 
shall be taken for the purposes of rule 9.1(a) to be sent to the owner if it is posted or 
delivered to the owner’s flat addressed to “The Owner” or using some other similar 
expression such as “The Proprietor”.  

Day on which notice is to be taken to be given 

9.4For the purposes of this scheme—  

(a)a notice posted shall be taken to be given on the day of posting, and  

(b)a notice transmitted by electronic means shall be taken to be given on the day of 
transmission. 



Approved by Housing & Property Services   
Sub-Committee 31/08/17  Policy Document  
 
       

4.1 Maintenance - Legal Obligations Policy Document   Page 41 of 51 
 

 

APPENDIX 2 
 
Construction Design and Management (CDM) Regulations 2015 
 
 
Clients 
 
The CDM Regulations came into force on 6 April 201 5 and apply to nearly every 
construction project including small and domestic projects. The CDM Regulations 
201 5 now places much more Health and Safety responsibility on “the Client”. 
 
The CDM Regulations apply to construction works, which was given a very broad 
definition. In addition to the expected types of heavy building work, the term includes 
the “repair, upkeep, decoration and other maintenance … of a structure ”. The 
concern here was that this would apply to all maintenance job, no matter how minor. 
 
However, this definition has since been clarified to an extent by the Health and 
Safety Executive. If maintenance activity involves construction processes, requires 
construction skills and uses construction materials, it is most likely to fall within the 
term construction work. General maintenance of fixed plant which mainly involves 
mechanical adjustments, replacing parts or lubrication is unlikely to be construction 
work. 
 
The Association will be expected to comply for any projects that are considered 
“construction works”. 
 
A client is an organisation or individual for whom a construction project is carried out. 
 
Clients only have duties when the project is associated with a business or other 
undertaking (whether for profit or not).  
 
The definitions confirm that the Association would be identified as a 
commercial client. In terms of the CDM Regulations 201 5 the HSE has issued 
the following guidance. 
 
“Local authorities, housing associations, charities, landlords and other 
businesses may own domestic properties, but they are not a domestic client 
for the purposes of CDM 2015. “ 
 
Client Influence 
 
The client has a high degree of influence over the way a project is run.  Their 
contractual control, decisions and approach determine: 
 

1. the time, money and other resources available for projects; 
2. who makes up the project team, their competence, when they are appointed 

and who dose what; 
3. whether the project team is encouraged to work effectively together: 
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4. if the team has the information required about the site and any existing 
structures; 

5. The arrangements for managing and co-ordinating the work of the team. 
 
Because of this, they are made accountable for the impact their approach has on the 
health and safety of those working on the project.  
Client Duties 
 
The HSE has produced guidance for Client’s who are having work carried out to 
properties they are responsible for. The duties under the CDM Regulations 201 5 
include the following: 
 
 
1 Appoint the right people at the right time 
 
If more than one contractor will be involved, you will need to appoint (in writing) a 
principal designer and a principal contractor. 
 
A principal designer is required to plan, manage and coordinate the planning and 
design work. Appoint them as early as possible so they can help you gather 
information about the project and ensure that the designers have done all they can to 
check that it can be built safely. A principal contractor is required to plan, manage 
and coordinate the construction work. Appoint them as early as possible so they are 
involved in discussions with the principal designer about the work. 
 
Getting the right people for the right job means your designers and your contractors 
need to have the skills, knowledge and experience to identify, reduce and manage 
health and safety risks. This is also the case if they are a company (known as having 
‘organisational capability’ for the job). The designers and the contractors should be 
able to give references from previous clients for similar work and explain to you how 
they will achieve this. 
 
Professional bodies can help you choose your architect and other designers. The 
Safety Schemes in Procurement (SSIP) website has lists of businesses which have 
been assessed on their health and safety management. A contractor may be a 
member of a trade association. 
 
 
2 Ensure there are arrangements in place for managing and organising the 
project 
 
The work is more likely to be done without harming anyone and on time if it is 
properly planned and managed. Sometimes the work is complex and uses many 
different trades. Often it involves high-risk work such as the work listed in the 
bulleted list below. The principal designer should understand these types of risks and 
try to avoid them when designing your project. The principal contractor or builder 
should manage the risks on site. 
 
These are the biggest causes of accidents and ill health in construction work, and 
your designer and contractor can manage the risks by doing the following. 
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Falls from height: 
- Make sure ladders are in good condition, at a 1 :4 angle and tied or footed. - 
Prevent people and materials falling from roofs, gable ends, working platforms and 
open edges using guardrails, midrails and toeboards. - Make sure fragile roof 
surfaces are covered, or secure working platforms with guard rails are used on or 
below the roof. l Collapse of excavations: - Shore excavations; cover or barrier 
excavations to prevent people or vehicles from falling in. l Collapse of structures: - 
Support structures (such as walls, beams, chimney breasts and roofs) with props; 
ensure props are installed by a competent person. l Exposure to building dusts: - 
Prevent dust by using wet cutting and vacuum extraction on tools; use a vacuum 
cleaner rather than sweeping; use a suitable, well-fitting mask. l Exposure to 
asbestos: - Do not start work if it is suspected that asbestos may be present until a 
demolition/refurbishment survey has been carried out. l Electricity: - Turn the 
electricity supply and other services off before drilling into walls. - Do not use 
excavators or power tools near suspected buried services. l Protect members of the 
public, the client, and others: - Secure the site; net scaffolds and use rubbish chutes. 
 
Discuss with your designer and builder before work starts and throughout the build 
how these risks are being managed. 
 
 
3 Allow adequate time 
 
Work that is rushed is likely to be unsafe and of poor quality. Allow enough time for 
the design, planning and construction work to be undertaken properly. 
 
 
4 Provide information to your designer and contractor 
 
Your designer and builder will need information about what you want built, the site 
and existing structures or hazards that may be present such as asbestos, overhead 
cables, and buried services. Providing this information at an early stage will help 
them to plan, budget and work around problems. Your principal designer can help 
you gather this information. 
 
Putting together a ‘client brief’ at the earliest stages which includes as much 
information as you have about the project, along with the timescales and budget for 
the build and how you expect the project to be managed can help you to set the 
standards for managing health and safety. 
 
 
5 Communicate with your designer and building contractor 
 
Your project will only run efficiently if everyone involved in the work communicates, 
cooperates and coordinates with each other. 
 
During the design and planning stage, you, your designer and contractor need to 
discuss issues affecting what will be built, how it will be built, how it will be used and 
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how it will be maintained when finished. This will avoid people being harmed or 
having unexpected costs because issues were not considered when design changes 
could still easily be made. 
 
Meeting with your designer and contractor as the work progresses gives an 
opportunity to deal with problems that may arise and discuss health and safety. This 
will help to ensure that the work progresses as planned. 
 
 
6 Ensure adequate welfare facilities on site 
 
Make sure that your contractor has made arrangements for adequate welfare 
facilities for their workers before the work starts. See the HSE publication Provision 
of welfare facilities during construction work (see ‘Further reading’). 
 
 
7 Ensure a construction phase plan is in place 
 
The principal contractor (or contractor if there is only one contractor) has to draw up 
a plan explaining how health and safety risks will be managed. This should be 
proportionate to the scale of the work and associated risks and you should not allow 
work to start on site until there is a plan. 
 
8 Keep the health and safety file 
 
At the end of the build the principal designer should give you a health and safety file. 
If the principal designer leaves before the end of the project, the principal contractor 
(or contractor if there is only one contractor) should do this. It is a record of useful 
information which will help you manage health and safety risks during any future 
maintenance, repair, construction work or demolition. You should keep the file, make 
it available to anyone who needs to alter or maintain the building, and update it if 
circumstances change. 
 
9 Protecting members of the public, including your employees 

 
If you are an employer, or you have members of the public visiting your premises, 
you need to be sure that they are protected from the risks of construction work. 
 
Discuss with your designer and contractor how the construction work may affect how 
you run your business, eg you may have to re-route pedestrian access; make sure 
signs to your entrance are clear; or change the way your deliveries operate. 
 
 
10 Ensure workplaces are designed correctly 

 
If your project is for a new workplace or alterations to an existing workplace (eg a 
factory or office), it must meet the standards set out in the Workplace (Health, Safety 
and Welfare) Regulations 1 992 (see ‘Further reading’). 
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Notifying construction projects 
 
For some construction work (work lasting longer than 30 days with more than 20 
workers working at the same time, or involving 500 person days of work), you need 
to notify HSE of the project as soon as possible before construction work starts. In 
practice, you may request someone else to do this on your behalf. 
 
For notifiable projects (where planned construction work will last longer than 30 
working days and involves more than 20 workers at any one time; or where the work 
exceeds 500 individual worker days), commercial clients must: 
 
1 . Notify HSE in writing with details of the project 
2. Ensure a copy of the notification is displayed in the construction site office 
 
 
 
 
 
 
Managing the Client's risk 
 
The risk to the Client in any construction project cannot be fully eliminated. The key 
to managing risk is to delegate as much as possible to the Principal Designer. This 
delegation should be made clear in the contract between the Client and Principal 
Designer. 
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APPENDIX 3 
 
Disability Discrimination  
 
The Equality Act 2010 is now the source of the relevant laws on disability 
discrimination.  These laws were previously contained in the Disability Discrimination 
Acts. 
 
The Equality and Human Rights Commission (ECHR) have been given a statutory 
remit to promote and monitor human rights and to protect, enforce and promote 
equality across all the protected grounds in terms of the Equality Act which include 
disability.  The EHRC have superseded all the previous independent commissions 
including the Disability rights Commission.  The ECHR have issued various codes of 
practice in respect of various equality issues.  However they have not issued any 
code replacing the previous code issued by the Disability Rights Commission relating 
to the duties imposed upon landlords in respect of the duty to make adjustments to 
premises. 
 
 
Work to rented premises 
 
A disabled person may require work to be carried out to enable them to remain 
comfortable in their home.  There is no obligation in the Equality Act which requires a 
landlord to make any alterations to physical features of rented houses.  However 
there are provisions in the Equality Act under Section 6, Section 20-22 and in 
Schedule 4 that will require a landlord to make reasonable adjustments to rented 
premises.  These requirements to carry out reasonable adjustments do not impact 
on the general ability of a disabled person as a tenant to seek permission from a 
landlord to carry out any other alterations or improvements to a property in terms of 
the Housing (Scotland) Act 2001. 
 
A tenant in the social rented sector who wishes to carry out their own alterations and 
improvements must apply to the landlord for consent to the work.  Landlords must 
not withhold reasonable consent to that work.  These rights are contained in the 
Housing (Scotland) Act 2001. 
 
 
Improvements by the tenant.. 
 
The relevant rules are contained in Schedule 5 to the Housing (Scotland) Act 2001 
and consist of the following provisions:- 
 
1.1  When making an application, the tenant must specify exactly what work is 
intended. The landlord can then consent to the work, consent subject to the 
imposition of reasonable conditions, or refuse consent so long as the refusal is not 
unreasonable. The landlord must reply to the tenant with his decision within one 
month of the application being made. Both the application and the reply should be in 
writing.  
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1.2      'Work' is defined as including:  
 
• alterations, improvements or enlargements of the house or of any fittings or 

fixtures  
• addition of new fixtures and fittings 
• erection of a garage, shed or other structure.  
 
1.3 The 2001 Act does not directly address the issue of work required to 
accommodate disabled occupants. However, the requirement for the court, and 
therefore for landlords, to take account of this Code means that landlords and courts 
must, when considering whether a landlord's decision is reasonable, take account of:  
 
• the nature of an individual's disability  
• the effect upon him of that disability  
• the relationship between the work which the tenant has applied to carry out 

and the   disability  
• the disabled occupant's needs; and  
• the effect upon the wellbeing of the disabled person of carrying out or not 

carrying out the work.  
 
1.4 The 2001 Act explicitly provides that a landlord may attach conditions to his 
consent to any work. Any condition should be reasonable. For example, it is likely to 
be reasonable to attach a condition of reinstatement where the improvement 
proposed would substantially reduce the value of the dwelling house. It is not likely to 
be reasonable to attach such a condition where the improvement would increase the 
value of the dwelling house or be cost-neutral.  
 
1.5 The issues to be considered when deciding whether to attach conditions, or 
which conditions are reasonable, are the same as those for deciding whether to 
grant consent. These are:  
 
• the safety of the occupiers of the house or of any other premises  
• any expenditure which the landlord is likely to incur as a result of the work  
• whether the work is likely to reduce the value of the house or of any premises 

it forms part of, or will make the house or premises less suitable for selling or 
letting  

• any effect the work is likely to have on the size of the accommodation 
provided by the house  

• the terms of this Code of Practice.  
 
 
1.6 The 2001 Act also states that a condition may be imposed specifying the 
standard to which any work must be carried out. When considering whether to attach 
such a condition, the landlord must have regard to the age and condition of the 
house and the likely cost of complying with the condition. Any such condition must 
also be reasonable.  
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 1.7 Other conditions which are likely to be reasonable to attach include 
requirements that the tenant:  
 
• obtains any necessary planning permission and other statutory consents  
• carries out the work in accordance with the plans and specifications approved 

by the landlord  
• allows the landlord a reasonable opportunity to inspect the work; or  
• is responsible for paying for and arranging ongoing maintenance.  
 
 
1.8 The 2001 Act does not explicitly deal with this matter. However, it would be 
reasonable for a landlord to apply for any third-party consents where such 
application is required to be made by the landlord. If the third-party consent has been 
refused, it is likely to be reasonable for the landlord to refuse consent for the tenant 
to carry out the work.  
 
 
1.9 It is only the tenant of the house who has the right to apply to carry out work and 
not to have consent for such an application unreasonably withheld, and who will then 
have the right to carry out the work. However, the disabled person needing the work 
may be a disabled tenant or a disabled person who is lawfully occupying (or going to 
occupy) the house, for example a member of the tenant's family.  
 
1.10 The tenant must apply for consent to carry out work on his home. His 
application must detail the work to be carried out. The landlord must reply to that 
application within one month. If the landlord fails to reply to the tenant's request 
within one month or fails to set out reasons for refusing consent, he will be taken to 
have consented to the work. The tenant may therefore carry out the work.  
 
1.11 The 2001 Act states that if a tenant is aggrieved by the landlord's decision to 
refuse consent, or by any conditions attached to the granting of consent, he can 
raise a summary application in the Sheriff Court. If the court believes the refusal of 
consent, or the condition attached, to be unreasonable it must order the landlord to 
consent or to withdraw the condition. The time limit for raising such an action is 21 
days from the landlord's decision.  
 
1.12 When a tenancy comes to an end, the landlord can make a payment to the 
tenant in relation to any improvement work he carried out, which the landlord had 
consented to. Not all work may be improvement work. The amount of such a 
payment is a matter for the landlord but cannot be more than the actual cost of the 
work less any grant the tenant received.  
 
1.13 The 2001 Act also makes provision for a right to compensation for 
improvements. The details of the compensation scheme are contained in The 
Scottish Secure Tenants (Compensation for Improvements) Regulations 2002. 
These Regulations specify work, known as 'qualifying improvement work', which 
attracts a right to compensation. Again, this right does not relate specifically to work 
carried out to accommodate disability, but included in the list of qualifying work is the 
installation or replacement of a bath or shower, heating, a wash hand basin or toilet 
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and kitchen work surfaces, amongst others. Where such work has been carried out a 
formula is given for calculating compensation, payable at the end of the tenancy 
period. No payment will be less than £100 or more than £4,000. There are a number 
of qualifications to this right and detailed advice should be taken on its application.  
 
1.14 The 2001 Act states that no account can be taken of any improvement in the 
value of the house, or improvement in the amenities in the house, resulting from the 
work carried out by the tenant when setting that tenant's rent.  
 
 
Duty to make reasonable adjustments 
 
The provisions of the Equality Act place upon landlords a duty to make reasonable 
adjustments in relation to let premises. 
 
This duty falls into three possible areas.  (a) the provision of auxiliary aids and 
services; (b) changing of practice in policies and procedures; and (c) changes in 
terms of the let. 
 
The duties imposed on landlords in terms of the Equality Act do not require them to 
take any steps which would consist of or include the removal or the alteration of any 
physical feature of a building.  The matters which are defined as being physical 
features are set out in Section 20 of the Equality Act.  They are:- 
 

 any feature arising from the design or construction of the premises  
 any feature of any approach to, exit from or access to the premises  
 any fixtures in or on the premises  
 any other physical element or quality of any land comprised in the premises.  

 
 
Section 22 of the Equality Act 2010 also indicates that regulations may be made 
which will make provision for things which are not to be treated as physical features 
or not to be treated as auxiliary aids.  No such regulations have yet been made.  
There are previous regulations made under the Disability Discrimination Act which 
indicate that the following matters were not to be treated as alterations of a physical 
feature.  They are:- 
 

 the replacement or provision of any signs or notices 
 the replacement of any taps or door handles 
 the replacement provision or adaptation of any doorbell or door entry system; 

and 
 changes to the colour of any surface (such as a wall or door for example). 

 
 
Where certain conditions are met a landlord must take reasonable steps to change a 
term of the letting. Terms of tenancies will also be subject to the provisions of the 
Unfair Terms in Consumer Contracts Regulations 1999 (SI 1999 No 2083) and some 
of the examples used here may in any event be contrary to these Regulations (such 
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as that relating to permitting an assistance dog to be on the premises). They are 
used here solely to illustrate the provisions of the Equality Act  
 
The duty to change terms arises where, in addition to a request having been made, 
the following conditions are met:  
 
• a term of the letting makes it impossible or unreasonably difficult for a disabled 

person to enjoy the premises, or to make use of any benefit or facility which he is 
entitled to use; and  

• the term would not have that effect if the disabled person did not have a 
disability.  

• a landlord is subject to a duty to change a term of the letting of a dwelling house  
• the duty has arisen because a term of the letting prohibits the person to whom 

the premises are let (the tenant) from making alterations or improvements to the 
premises  

• the terms of the letting contain no exception to that prohibition for alterations or 
improvements to be made with the consent of the controller  

• the tenant has requested permission to make an improvement to the premises  
• the term prohibiting the improvement would no longer have the effect of making 

it impossible or unreasonably difficult for the disabled person to enjoy the 
premises or make use of any benefit or facility if the particular improvement were 
excluded from the prohibition; and  

• it would be reasonable in all the circumstances for the tenant to make the 
improvement it is reasonable for the landlord to have to take steps to change the 
term, so far as it relates to the improvement in question, so that it becomes a 
term which permits the making of that improvement, subject to the imposition of 
reasonable conditions by the controller.  

 
A landlord may be required to obtain the consent of another person to change a term 
of a letting. If the change would otherwise be a reasonable one for the landlord to 
have to make under the reasonable adjustment duty, it is reasonable for the landlord 
to have to request that consent but it is not reasonable for him to have to change the 
term of the letting before that consent is obtained. Thus, if the landlord does not 
obtain the consent, he will not be in breach of the Act if he does not make a change 
 
The duty to make adjustments arises where a practice, policy or procedure, or a term 
of the letting, or the absence of an auxiliary aid or service, makes it impossible or 
unreasonably difficult for a disabled person to enjoy premises which are let or make 
use of associated facilities and benefits. In the case of premises to let, the duty 
arises where a practice, policy or procedure or the absence of an auxiliary aid or 
service makes it impossible or unreasonably difficult for a disabled person to take a 
letting of the premises 
 
Decoration Allowances 
 
The Association, in qualifying circumstances may offer a tenant a decoration 
allowance following works within a property to assist with the cost of making good 
the internal decorative finishes if damaged. In the case of a tenant who is known to 
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meet the definition of being disabled the individual circumstance should be given 
consideration in respect of: 
 
• is it reasonable for the individual to undertake the decoration themselves; 
 
• is there another person within the household who could carry out the 

redecoration; 
 
• would the individual wish to engage their own contractor meeting any additional 

costs involved; 
 
 
 


